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the order unless, within 20 days after
the date of the order, the party files a
paper which shows good cause why the
sanction, adverse inference or other ac-
tion would not be appropriate.

[60 FR 14521, Mar. 17, 1995]

§ 1.617 Summary judgment against ap-
plicant.

(a) An administrative patent judge
shall review any evidence filed by an
applicant under § 1.608(b) to determine
if the applicant is prima facie entitled
to a judgment relative to the patentee.
If the administrative patent judge de-
termines that the evidence shows the
applicant is prima facie entitled to a
judgment relative to the patentee, the
interference shall proceed in the nor-
mal manner under the regulations of
this part. If in the opinion of the ad-
ministrative patent judge the evidence
fails to show that the applicant is
prima facie entitled to a judgment rel-
ative to the patentee, the administra-
tive patent judge shall, concurrently
with the notice declaring the inter-
ference, enter an order stating the rea-
sons for the opinion and directing the
applicant, within a time set in the
order, to show cause why summary
judgment should not be entered against
the applicant.

(b) The applicant may file a response
to the order, which may include an ap-
propriate preliminary motion under
§ 1.633 (c), (f) or (g), and state any rea-
sons why summary judgment should
not be entered. Any request by the ap-
plicant for a hearing before the Board
shall be made in the response. Addi-
tional evidence shall not be presented
by the applicant or considered by the
Board unless the applicant shows good
cause why any additional evidence was
not initially presented with the evi-
dence filed under § 1.608(b). At the time
an applicant files a response, the appli-
cant shall serve a copy of any evidence
filed under § 1.608(b) and this para-
graph.

(c) If a response is not timely filed by
the applicant, the Board shall enter a
final decision granting summary judg-
ment against the applicant.

(d) If a response is timely filed by the
applicant, all opponents may file a
statement and may oppose any prelimi-
nary motion filed under § 1.633 (c), (f) or

(g) by the applicant within a time set
by the administrative patent judge.
The statement may set forth views as
to why summary judgment should be
granted against the applicant, but the
statement shall be limited to dis-
cussing why all the evidence presented
by the applicant does not overcome the
reasons given by the administrative
patent judge for issuing the order to
show cause. Except as required to op-
pose a motion under § 1.633 (c), (f) or (g)
by the applicant, evidence shall not be
filed by any opponent. An opponent
may not request a hearing.

(e) Within a time authorized by the
administrative patent judge, an appli-
cant may file a reply to any statement
or opposition filed by any opponent.

(f) When more than two parties are
involved in an interference, all parties
may participate in summary judgment
proceedings under this section.

(g) If a response by the applicant is
timely filed, the administrative patent
judge or the Board shall decide whether
the evidence submitted under § 1.608(b)
and any additional evidence properly
submitted under paragraphs (b) and (e)
of this section shows that the applicant
is prima facie entitled to a judgment
relative to the patentee. If the appli-
cant is not prima facie entitled to a
judgment relative to the patentee, the
Board shall enter a final decision
granting summary judgment against
the applicant. Otherwise, an interlocu-
tory order shall be entered authorizing
the interference to proceed in the nor-
mal manner under the regulations of
this subpart.

(h) Only an applicant who filed evi-
dence under § 1.608(b) may request a
hearing. If that applicant requests a
hearing, the Board may hold a hearing
prior to entry of a decision under para-
graph (g) of this section. The adminis-
trative patent judge shall set a date
and time for the hearing. Unless other-
wise ordered by the administrative pat-
ent judge or the Board, the applicant
and any opponent will each be entitled
to no more than 30 minutes of oral ar-
gument at the hearing.

[49 FR 48455, Dec. 12, 1984; 50 FR 23124, May
31, 1985, as amended at 60 FR 14522, Mar. 17,
1995]
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